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Week of July 26, 2010


NBCH Health Care Reform Update- 
NBCH’s Health Care Reform Resource webpage recently was updated with the latest information and resources on key reform provisions and regulations impacting coalitions and their employers: 

http://www.nbch.org/Health-Care-Reform-Resources

HealthReform.gov Becomes HealthCare.gov: www.HealthCare.gov provides information for employer plan sponsors as well, including the Implementation Center, where sponsors can find materials related to PPACA regulations, authorities, letters, grants, brochures and requests for comment. This area includes information published by the Office of Consumer Information and Insurance Oversight (OCIIO), the office within HHS responsible for implementing the law.

What Do the New Meaningful Use Requirements Really Mean? As previously reported in the July 12th newsletter, the U.S. Department of Health and Human Services (HHS) issued proposed regulations  implementing modifications to privacy, security, and enforcement rules under the Health Information Technology for Economic and Clinical Health (HITECH) Act, passed as part of the American Recovery and Reinvestment Act of 2009.  Much of the health care community is still sifting through the 864-page final rule CMS released on July 14 describing how health care providers can demonstrate "meaningful use" of electronic health records to qualify for Medicare and Medicaid incentive payments under the 2009 federal stimulus package.  

Some health provider groups such as the American Hospital Association and the American Medical Association  argued that the proposed rules were unreachable for most health care providers and needed to be relaxed. On the other hand, consumer groups such as the National Partnership for Women & Families and AARP urged federal health officials to maintain the high bar of the proposed rule. Even lawmakers weighed in, offering recommendations on how to improve upon the proposal. The final rule strikes somewhat of a compromise, and after initial review, most groups seem cautiously pleased with the outcome, but, as expected, not everyone's happy. NBCH signed on to a Disclosure Project-led letter to the Administration thanking CMS for establishing the framework for an incentive program that will catalyze innovation and transformation that moves us closer to a patient-centered health care system that benefits the American public.   We will post the final draft letter on our health reform resource webpage when it becomes available.  
Among the statutory provisions implemented by the proposed regulations are those that apply HIPAA security and privacy requirements directly to business associates, specify certain requirements for business associate contracts and extend HIPAA’s civil and criminal penalties to business associates.  The proposed regulations were formally published in the Federal Register on July 14,2010 (http://edocket.access.gpo.gov/2010/2010-16718.htm). 

The proposed rule included a set of objectives -- 23 for hospitals and 25 for clinicians -- health care providers must meet to demonstrate meaningful use. In response to comments from some stakeholders that the "all-or-nothing" approach was too demanding and inflexible, CMS divided the objectives into two groups: a core set of objectives -- 14 measures for hospitals and 15 measures for physicians and "eligible providers" -- that must be met and a set of 10 additional tasks from which providers can choose any five to implement during Stage 1 of the federal incentive payment program. In addition, CMS lowered the bar for achievement for certain objectives. To achieve the electronic prescribing objective, for example, physicians are required to transmit 40% of their prescriptions electronically, down from 75% in the proposed rule.  

Other changes from the proposed rule include:

· Modifying the definition of hospital-based physicians to conform with the Continuing Extension Act of 2010 to allow hospital-based providers to qualify for meaningful use incentive payments; 

· Including critical access hospitals in the definition of acute care hospital for the purpose of incentive program eligibility under Medicaid; and 

· The addition of an objective for providing patient-specific educational resources for eligible providers and hospitals; and 

· Adding an objective for recording advance directives for hospitals. 

According to the economic analysis of the final rule, Medicaid and Medicare incentive payments under the program will range from $9.7 billion to $27.4 billion for 2011 through 2019.  

For a more detailed look at the government's 864-page document outlining the full set of regulations, please go to the following  link. A chart listing the requirements starts on page 221.
http://www.ofr.gov/OFRUpload/OFRData/2010-17207_PI.pdf
(Sources: Congress Daily HealthBeat; InformationWeek July 19, 2010; iHealthBeat, July 15, 2010)
PPACA Regulations on Claims and Appeals Procedures Released: On July 22, the U.S. Treasury Department, Department of Labor (DOL) and Department of Health and Human Services (HHS) released interim final regulations (IFR) for group health plans and health insurance issuers relating to internal claims and appeals and external review processes under the Patient Protection and Affordable Care Act (PPACA). The White House has also released an official fact sheet on the IFR. The agencies are requesting comments on the IFR, due 60 days after publication in the Federal Register (released the week of July 26-
 http://edocket.access.gpo.gov/2010/2010-18043.htm 
	

	
	

	
	


The IFR sets forth rules implementing Section 2719 of the Public Health Service (PHS) Act for internal claims and appeals and external review processes for group health plans and health insurance coverage and establishes standards for the form and manner of providing notices in connection with these procedures. According to an HHS news release, "consumers in new health plans in every state will have the right to appeal decisions, including claims denials and rescissions, made by their health plans.  This includes the right to appeal decisions made by a health plan through the plan’s internal process and, for the first time, the right to appeal decisions made by a health plan to an outside, independent decision-maker, no matter what state a patient lives in or what type of health coverage they have."
The IFR generally applies to group health plans and group health insurance issuers for plan or policy years beginning on or after September 23, 2010, but does not apply to grandfathered plans.  With regard to internal appeals procedures, the IFR builds on existing ERISA claims regulations and provides separate rules for group health plan coverage and individual health insurance coverage.  Group health plans and health insurance issuers offering group health insurance coverage must comply with the existing ERISA claims regulations and six additional new requirements. Specifically, the IFR: 

· Includes rescission of coverage in the definition of “adverse benefit determination;" 
· Shortens the current 72 hour timeframe for notifying a claimant of a benefit determination involving urgent care to “as soon as possible” and not later than 24 hours; 
· Provides additional criteria to ensure that a claimant receives a full and fair review;     

· Provides additional conflict-of-interest criteria; 

· Includes new standards regarding notice to enrollees related to content and for providing notice in a “culturally and linguistically appropriate manner;” and 

· Requires that, in the case of a plan or issuer that fails to “strictly adhere” to all requirements of the internal claims and appeals process with respect to a claim, the claimant will be deemed to have exhausted the process.  

With respect to external appeals procedures, the interim final regulations provide a system for applicability of either a state external review process or a federal external review process and provide rules for determining which process applies.  The regulations adopt an approach that generally build on existing state external processes, modeled on standards established by the National Association of Insurance Commissioners (NAIC) – states are encouraged to adopt the IFR standards before July 1, 2011. The interim final regulations include a broad range of elements from the NAIC Uniform Model Act that must be included for a state external review process to apply. These include: 

· effective notice to claimants of their rights in connection with external review for an adverse benefit determination; 

· specific requirements regarding exhaustion of the internal claims and appeals process; 

· a requirement that issuers pay the cost of the external appeal under state law, with states forbidden from requiring consumers to pay more than a nominal fee; 

· review by an independent body assigned by the state (the state must also ensure that the reviewers meet certain standards, keep written records, and are not affected by conflicts of interest); and 

· the decision must be binding on the plan or issuer, as well as the claimant, except to the extent that other remedies are available under state or federal law. 

For group health plans not subject to existing state external review processes (including self-insured plans), a federal process will apply for plan years beginning on or after September 23, 2010.  The preamble to the interim final regulations states that the agencies will be issuing more guidance in the “near future” on the federal external review process.  

 
