Week of July 12, 2010


NBCH Health Care Reform Update- 
NBCH’s Health Care Reform Resource webpage recently was updated with the latest information and resources on key reform provisions and regulations impacting coalitions and their employers: 

http://www.nbch.org/Health-Care-Reform-Resources

PPACA Section 162(m) Compensation & Health Plans: We wanted to let you know about a developing issue relating to the Patient Protection and Affordable Care Act (PPACA). The new reform law includes a provision that caps tax deductible compensation for health insurance providers. Specifically, Section PPACA creates a special rule under Internal Revenue Code Section 162(m)  that generally denies a "health insurance provider" any deduction for compensation paid in excess of $500,000.  After 2013, this new limitation will apply to compensation paid by insurers that receive 25% or more of total health insurance premiums from insurance covering “minimum essential benefits” (as that term will later be defined by the Department of Health and Human Services (“HHS”).  In addition, deferred compensation earned in 2010, 2011, or 2012 that is paid after 2012 could also be subject to the limitation if the entity paying the compensation receives any health insurance premiums in 2010-2012.

Concerns: The imprecise statutory language of the new deduction limitation leaves open to question whether companies that receive little or no premium revenue from major medical insurance could still potentially be swept into the rule.  For example, one reading of the statutory language could be that entities that receive as little as $1 of premiums from major medical insurance could be subject to the deduction limitations for any compensation paid after 2013 (including certain deferred compensation paid in 2013 or later).  Even for employers that are clearly not in the health insurance business, potential issues could arise in a number of ways.  An entity that has even a small amount of health insurance premium revenue in one of its subsidiaries could be caught by the new rule.  Similarly, it is not clear if an entity that includes a captive insurance company that insures or reinsures risk to its affiliates could be subject to the new limits.  The statute also does not specifically address stop-loss or various other reinsurance mechanisms.  The treatment of those common arrangements could directly or indirectly affect a range of companies, including some with self-funded health plans.

 Because of its potentially broad scope, this new provision raises a wide range of questions.  Significantly, the new deduction limit appears to apply to all members of the health insurance provider's controlled group and also includes a broad definition of compensation that covers payments to certain service providers.  As a result, the potential tax consequences (and administrative burdens) of being subject to the new $500,000 deduction limit could be substantial.  Health insurance companies that sell significant amounts of major medical insurance will have to deal with these issues.  However, the ambiguity of the definitions in the statute also raises numerous potential issues for entities that would not generally be considered health insurance providers.  

The Internal Revenue Service has regulatory and implementation jurisdiction but issuance of interim regulations on this provision is not expected in the new future due to the backlog of other PPACA regulator issues.  In the meantime, the American Benefits Council, of which NBCH is a member, recently conducting a briefing on the Section 162(m) issue. A link to the very helpful briefing slides follows: 
 http://www.americanbenefitscouncil.org/documents/hcr_compliance-call_162m_071310.pdf
HHS Releases Proposed HITECH Regulations: On July 8, the U.S. Department of Health and Human Services (HHS) issued proposed regulations  implementing modifications to privacy, security, and enforcement rules under the Health Information Technology for Economic and Clinical Health (HITECH) Act, passed as part of the American Recovery and Reinvestment Act of 2009. Among the statutory provisions implemented by the proposed regulations are those that apply HIPAA security and privacy requirements directly to business associates, specify certain requirements for business associate contracts and extend HIPAA’s civil and criminal penalties to business associates.  The proposed regulations were formally published in the Federal Register on July 14,2010 (http://edocket.access.gpo.gov/2010/2010-16718.htm).

The proposed regulations set out a range of content and implementation specifications for business associate agreements.  Model contract language is not included in the proposed regulation, although HHS officials have previously stated that model contract language would likely be provided in a final regulation.  The proposed rules allow a transition period of up to one year following the date of the final rules.   Under the transition rule, if a plan has a written business associate agreement in effect upon date of publication in the Federal Register of the final rules, the agreement will be grandfathered and deemed to comply with the new rules until either the covered entity and business associate have renewed or modified the contract following the compliance date (180 days after final rule) or until the date that is one year after the compliance date, whichever is sooner. 

 In August 2009, HHS published interim final regulations on implementing the HITECH Act’s breach notification provision that requires covered entities and business associates to provide certain notices in the event of breach of unsecured protected health information.  Similar breach notification regulations were issued by the Federal Trade Commission (FTC) for vendors of personal health records (PHRs) and entities that offer third-party applications for personal records.   According to the proposed rules released today, the compliance date will generally be 180 days after final rules are published, although some provisions may have different compliance dates.  HHS will accept comments on the proposed regulations within 60 days of their publication in the Federal Register (July 14, 2010). 

Obama Appoints New Leadership of CMS, PBGC: On July 7, President Obama made so-called "recess appointments" of two agency officials with responsibility for employee benefit matters. Because these appointments were made during a congressional recess, the nominees are temporarily able to bypass the formal Senate confirmation process. However, ultimately the Senate will need to act if the nominees are to retain their positions long-term.  As a practical matter, the appointments will not likely remain in effect beyond the end of this calendar year when Congress adjourns unless the Senate confirms their nominations in the meantime.   

The president nominated Dr. Donald Berwick as administrator of the Centers for Medicare and Medicaid Services (CMS) at the U.S. Department of Health and Human Services, the agency responsible for coordinating public health plans with U.S. health care policy. As most of you know, Dr. Berwick most recently served as president and chief executive officer of the Institute for Healthcare Improvement, clinical professor of Pediatrics and Health Care Policy at the Harvard Medical School and professor of Health Policy and Management at the Harvard School of Public Health. Dr. Berwick's nomination, which NBCH supported, has come under fire from congressional Republicans, who have criticized a number of policy positions that he has staked out in previous speeches and writings.  There also is concern with conflict of interest issues relating to organizations and companies that financially supported IHI in the past and how their interests will be addressed now at CMS. 

President Obama also appointed Joshua Gotbaum as director of the Pension Benefit Guaranty Corporation (PBGC), the governmental agency charged with guaranteeing the payments from terminated defined benefit pension plans. Gotbaum had most recently been an operating Partner at Blue Wolf Capital and previously served under the Carter and Clinton administrations.
HealthReform.gov Becomes HealthCare.gov: The U.S. Department of Health and Human Services (HHS) has changed its health care Web site from HealthReform.gov to HealthCare.gov, effective immediately, in conjunction with the ongoing implementation of the Patient Protection and Affordable Care Act (PPACA). The redesigned Web site is targeted specifically at consumers, with a central database of health coverage options, combining information about public programs (including Medicare) with information from more than 1,000 private insurance plans.

 HealthCare.gov provides information for employer plan sponsors as well, including the Implementation Center, where sponsors can find materials related to PPACA regulations, authorities, letters, grants, brochures and requests for comment. This area includes information published by the Office of Consumer Information and Insurance Oversight (OCIIO), the office within HHS responsible for implementing the law.

PPACA Requirement for Preventive Care Coverage:  We wanted to make you aware of a PPACA provision (new PHSA Section 2713) that requires group health plans and insurers (non-grandfathered plans) to provide preventive care (such as mammograms, colonoscopies and immunizations) without cost-sharing.  The law also requires that the coverage be offered consistent with certain recommendations of the United States Preventive Services Task Force, the Centers for Disease Control Advisory Committee of Immunization Practices and the Health Resources and Services Administration Guidelines for Preventive Care & Screenings for Infants, Children and Adolescents. Guidance implementing these statutory requirements is expected to be released soon.   This provision is effective for plan or policy years beginning after 9/23/10.  
 Under (c) of the  provision, the  HHS Secretary “ may develop guidelines to permit a group health plan or a health insurance issuer offering group or individual health insurance coverage to utilize value-based insurance designs.”  We currently are working with the American Benefits Council to better understand what a “value-based” design might look like for preventive care.  Given the looming effective date, we anticipate the agency will be issuing guidance or regulations implementing this provision in the near future.  The White House is conducting a briefing today, July 14, on preventive care coverage provisions in PPACA, so we will provide an update in next week’s newsletter.

One of the frequent questions we are hearing about section 2713 is whether plans could comply by limiting the first dollar coverage to in-network preventive care benefits.  There’s no clear answer until guidance is issued, we hope that the “value-based” provision might permit plans to take that approach if it can be argued that in-network is a “value-based” design.     

