Week of June 28, 2010


NBCH Health Care Reform Update- resources and information relating to key PPACA employer provisions.  This information also will be posted at NBCH’s Health Care Reform Resource webpage: 

http://www.nbch.org/Health-Care-Reform-Resources

Early Retiree Reinsurance Program (ERRP) Application Process Began June 29th: As previously reported, the Department of Health and Human Services’ Office of Consumer Information and Insurance Oversight (OCIIO) today, June 29, 2010, announced that it will begin accepting applications for the Early Retiree Reinsurance Program (ERRP), which was created under the Patient Protection and Affordable Care Act (PPACA) to help provide financial relief for businesses, unions, state and local governments who provide health insurance for early retirees during this fragile economic environment.  According to HHS, today is the first day applications are being accepted.  A draft application was made available June 7, and OCIIO has hosted a stakeholder outreach calls to explain the program.  Additional application assistance, including a webinar, supposedly will be available on-line this week but no formal announcement regarding a time has been made.  NBCH will closely monitor and let our members know if this opportunity.  
In the meantime, the following are links to the application and other key information for applicants.  In addition, all of the following information is accessible at the website of the HHS Office of Consumer Information and Insurance Oversight.  

http://www.hhs.gov/ociio/regulations/index.html#early_retiree
· Regulation Comments on these regulations were due June 4, 2010. http://www.hhs.gov/ociio/regulations/gate.pdf 

· Official ERRP Program Application (PDF 754 KB) – Posted June 29, 2010  (14 pages) http://www.hhs.gov/ociio/Documents/application.pdf
· Official ERRP Application Instructions (PDF 57 KB) Posted June 29, 2010 (7 pages) http://www.hhs.gov/ociio/Documents/application_instructions.pdf
· Frequently Asked Questions (PDF 73 KB) (3 pages) http://www.hhs.gov/ociio/Documents/application_faq.pdf
· Application Submission Dos and Don’ts (PDF 76 KB) Posted June 29, 2010 (1 page) http://www.hhs.gov/ociio/Documents/errp_dos_donts.pdf
· Fact Sheet
· http://www.healthreform.gov/newsroom/early_retiree_reinsurance_program.html
· Presentation (PPT | 1.38 MB) slides can be accessed at this link- http://www.hhs.gov/ociio/regulations/index.html#early_retiree
· HHS Press Release Announcement:  http://www.hhs.gov/news/press/2010pres/06/20100629a.html
Interim Final Regulations for “Grandfathered” Health Plans: Long-anticipated regulations implementing the “grandfather” provisions of the Patient Protection and Affordable Care Act (PPACA) were released on June 17, 2010 by the Departments of Labor, Health and Human Services (HHS) and Treasury during an agency press conference.   A 60-day public comment period began on the date of publication. 

PPACA specifies that group health plans or insurance coverage existing on the date of enactment (March 23, 2010) are not required to comply with certain plan requirements under PPACA. These include, for example, the requirement for coverage of preventive care at no cost to the participant or insured. As explained in the preamble to the IFR, however, PPACA does not address at what point changes to such group health plan or health insurance coverage are significant enough to cause the plan or health insurance coverage to cease to be a grandfathered plan, leaving that question to regulatory guidance.   

The interim final regulations (IFR) set out the specific requirements that a group health plan or insurance carrier must comply with in order to maintain status as a “grandfathered” plans. In general, the rules provide that grandfather plans will lose their status if “they choose to make significant changes that reduce benefits or increase costs to consumers”, according to a helpful fact sheet (http://www.healthreform.gov/newsroom/keeping_the_health_plan_you_have.html) issued by HHS. Specific requirements with respect to these changes are set out in further detail in the IFR. These include rules with respect to changing benefits, employee cost sharing and employer contributions. The regulations also provide a good faith compliance standard and grace period for plans that may have changed their plans subsequent to March 23, 2010, to allow them time to comply.  
The IFR also addresses whether PPACA’s plan requirements apply to retiree-only coverage and whether a delayed effective date applies to plans subject to collectively-bargained agreements (CBA). According to the IFR preamble, the current law exception for certain retiree-only plans is preserved under PPACA and as a result, its reforms do not apply to such plans. The preamble also states that collectively bargained plans, (both insured and self-insured) that are grandfathered plans are subject to the same requirements as other grandfathered plans and are not provided with a delayed effective date for the provisions with which other grandfathered plans must comply. So, the rules that apply to grandfathered health plans apply to collectively bargained plans before and after termination of the last date of the applicable collective bargaining agreement. 
Regulation on “Grandfathered” Health Plans provides interim final regulations implementing the rules for group health plans and health insurance coverage in the group and individual markets under provisions of the Affordable Care Act regarding status as a grandfathered health plan.  http://edocket.access.gpo.gov/2010/pdf/2010-14488.pdf
· For more details and Frequently Asked Questions on how your current health plan fits into the new health care law, visit healthreform.gov/about/grandfathering.html.

Dependent Coverage of Children Who Have Not Attained Age 26: The Patient Protection and Affordable Care Act (PPACA) requires plans and issuers that offer dependent coverage to make the coverage available until a child reaches the age of 26. Both married and unmarried children qualify for this coverage. This rule applies to all plans in the individual market and to new employer plans. It also applies to existing employer plans unless the adult child has another offer of employer-based coverage (such as through his or her job). Beginning in 2014, children up to age 26 can stay on their parent’s employer plan even if they have another offer of coverage through an employer.

· Regulation (PDF | 324 KB).  The public can comment on the interim final rules on or before August 9, 2010 via http://www.hhs.gov/ociio/regulations/pra_omnibus_final.pdf
· Fact sheet : http://www.hhs.gov/ociio/regulations/adult_child_fact_sheet.html
· FAQs:  http://www.hhs.gov/ociio/regulations/adult_child_faq.html
On June 28, the American Benefits Council (The Council), of NBCH is a member, sent a letter to officials at the U.S. Departments of Treasury, Labor and Health and Human Services to request additional guidance in connection with the definition of “child” under the interim final rules for group health plans and health insurance issuers relating to dependent coverage of children to age 26 under the PPACA.

Under the statute, health plans and issuers that offer dependent coverage must make the coverage available to enrollees' adult children until the age of 26. The Council's letter urges the agencies to issue guidance providing an express definition of “child” for purposes of compliance with the adult child coverage requirements of PPACA. Specifically, the Council request clarification that the terms “child” and “children” under PPACA and Section 2714 of the Public Health Service Act have the same meaning as the term “child” in Section 152(f)(1) of the Internal Revenue Code. (Internal Revenue Service Notice 2010-38 already uses this tax code definition for the purposes of the tax treatment of employer-provided health coverage attributable to such adult children.)  As explained in the letter, without clarifying guidance, there is a significant possibility that employers and issuers that are currently offering coverage to certain classes of children, including custodial children (grandchildren, nieces and nephews) living in the home of the employee,  will cease offering such coverage.    

“Patients’ Bill of Rights” Regulations Issues: On June 28th the U.S. Treasury Department, Department of Labor (DOL) and Department of Health and Human Services (HHS) released interim final regulations (IFR) setting forth the requirements for group health plans and health insurance coverage in the individual and group market under provisions of PPACA regarding preexisting condition exclusions, lifetime and annual limits, coverage rescissions and patient protections. The official version of the IFR was published in the Federal Register on June 28th, which refers to these new rules as “Patient's Bill of Rights” regulations.  The new regulations apply to coverage starting on or after September 23, 2010.  For calendar year group health plans, these requirements apply January 1, 2011.  The following are some of the major provisions in the recent IFR:

· Preexisting Condition Exclusions: Group health plans and individual health insurance coverage are prohibited from imposing preexisting condition exclusions, effective for plan years beginning on or after January 1, 2014. But for individuals under age 19 they become effective for plan years on or after September 23, 2010. The prohibition includes denial of coverage under a plan or insurance coverage and denial of specific benefits based on the preexisting exclusion.  

· Lifetime & Annual Limits: Under PPACA and the IFR, group health plans and health insurance issuers are generally prohibited from imposing lifetime and annual limits on the dollar value of health benefits.  The regulations’ preamble explains that the annual limit does not apply to flexible spending arrangements (FSAs, which are subject to a $2,500 limit beginning in 2013 under another PPACA provision), medical savings accounts (MSAs) or health savings accounts (HSAs).  Health reimbursement arrangements (HRAs) are not subject to the annual limit when they are integrated with other coverage as part of a group health plan that otherwise complies with lifetime and annual dollar limits.  Retiree-only HRAs are also not subject to the annual limits.  The agencies have specifically requested comments regarding application of the annual limits to stand-alone HRAs.  

· “essential health benefits” :PPACA prohibits annual limits on the dollar value of benefits generally, but allows “restricted annual limits” with respect to “essential health benefits” as defined by the statute up to 2014.  The statute also provides that a plan or insurance issuer may impose annual or lifetime per-individual dollar limits on covered benefits that are not essential health benefits.  The IFR defines “essential health benefits” by referencing the statutory definition and “any applicable regulations.”  The IFR preamble explains, however, that such regulations have not been issued yet, and for purposes of enforcement, the agencies will take into account “good faith efforts to comply with a reasonable interpretation” of the term.  

The IFR adopts a three-year phased approach for restricted annual limits for “essential health benefits”:

· $750,000 for plan or policy years beginning on or after September 23, 2010, but before September 23, 2011 

· $1.25 million for plan or policy years beginning on or after September 23, 2011, but before September 23, 2012 

· $2 million for plan or policy years beginning on or after September 23, 2012, but before September 23, 2014 

Since these are minimums for plan years, plans or issuers may use higher annual limits or impose no limits.  The IFR clarifies that the minimum annual limits for plan years beginning before 2014 apply on an individual-by-individual basis, meaning that any overall annual dollar limit for families may not operate to deny a covered individual the minimum annual benefits for the plan year.  The IFR also requires that a special enrollment opportunity be offered for individuals who are not eligible for benefits because of the prior application of an annual and lifetime limits rule.

Regulation:  http://edocket.access.gpo.gov/2010/2010-15278.htm  (Published June 28, 2010)

Fact Sheet provides information on new regulations that include a set of protections that apply to health coverage starting on or after September 23, 2010.  These new protections create an important foundation of patients’ rights in the private health insurance market that puts Americans in charge of their own health.  http://www.healthreform.gov/newsroom/new_patients_bill_of_rights.html
Summary of PPACA Interim Final Regulations on Pre-existing Condition Exclusions, Annual & Lifetime Limits, Rescissions, Choice of Providers, Emergency Services (Courtesy of Groom Law Group) 
http://www.americanbenefitscouncil.org/documents/hcr_compliance-annual-limits-groom062910.pdf
Summary of PPACA Interim Final Regulations on Benefit Limits, Preexisting Condition Exclusions, Recissions of Coverage and Patient Protections (Courtesy of Davis & Harman) 
http://www.americanbenefitscouncil.org/documents/hcr_ppaca-marketreform-ifr_summary-dh062410.pdf
*The White House has also unveiled a Web site for employers and individuals with information about PPACA at http://healthreform.gov/. This site includes a section with frequently asked questions <http://healthreform.gov/about/answers.html> .
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