 Concerns with Interim Final Regulations for Early Retiree Reinsurance Program: As previously reported, the Early Retiree Reinsurance Program (ERRP), as established under Section 1102 of the Patient Protection and Affordable Care Act (PPACA)provides reimbursement to participating employment-based plans for a portion of the cost of health benefits for early retirees and their spouses, surviving spouses and dependents. The HHS secretary will reimburse plans for certain claims between $15,000 and $90,000. Congress has appropriated $5 billion in funding for the temporary program that will end when the funding has been exhausted or no later than January 1, 2014.
On June 4th, the employer community represented by the American Benefits Council (The Council), of which NBCH is a member, sent comments to the U.S. Department of Health and Human Services (HHS) on interim final regulations implementing ERRP, highlighting concerns regarding the first-come-first-served provisions of the interim final regulation (IFR) related to the processing and certification of applications to ERRP and their potential to create a significant rush for limited funding to participate in ERRP. The IFR states that certification applications will be processed in the order received, and that erroneous or incomplete applications will be rejected and must be refiled. The IFR strongly suggests that HHS intends to stop processing certification applications when it has approved enough to use up ERRP’s $5 billion funding reimbursing 2010 and 2011 claims.  
The Council’s letter recommends that HHS address these fairness concerns by modifying the IFR’s application and reimbursement processes so that: 
· Certification applications will not be accepted for filing until the first calendar month at least 60 days after HHS issues the application form. 
· All applications that are filed during a calendar month will be treated as simultaneously filed.   

· All simultaneously filed applications will be certified or denied certification at the same time. 

· Erroneous or incomplete applications will not be rejected if the errors are minor and are timely corrected.

· No reimbursement claims will be accepted until the beginning of the first calendar month that is at least 30 days after the first plans are certified. 

· When approving claims for a calendar month, HHS will announce how much remains available for reimbursement under ERRP’s $5 billion appropriation.   

· In the calendar month in which the $5 billion is exhausted, approved claims will be paid pro rata.  Thereafter, HHS will pay the balance of those claims pro rata out of any subsequent ERRP reimbursement recoupments. 

 The comment letter also requests clarification on a range of issues related to certification, definitions, claims, use of reimbursements, and ERISA and tax consequences.  We will let you know of HHS’ response to the Council when it’s provided.  In the meantime, a draft application and set of instructions for the Early Retiree Reinsurance Program (ERRP) has been posted to the website of the Office of Management and Budget (OMB) which may be helpful to review in advance: http://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201005-0938-012
 A final application and instructions are expected to be posted this month on the website of the HHS Office of Consumer Information and Insurance Oversight.  www.hhs.gov/ociio
OCIIO also has developed a helpful fact sheet which is attached.  Again, the “Official Application” will be posted later in June with the only anticipated change being the addition of an address where the Official Application can be sent. Information about how and where to send completed applications, and when sponsors can begin submitting applications will also be posted on this webpage later in June.  NBCH will closely monitor updates, and the OCIIO encourage employers and service providers to regularly monitor this webpage for this and other program information.  www.hhs.gov/ociio
Agencies Issue Interim Final Regulations for “Grandfathered” Health Plans: Long-anticipated regulations implementing the “grandfather” provisions of the Patient Protection and Affordable Care Act (PPACA) were released on Tuesday by the Departments of Labor, Health and Human Services (HHS) and Treasury during an agency press conference. These interim final regulations (IFR) are scheduled for publication in the Federal Register on June 17, 2010.  A 60-day public comment period begins on the date of publication. 

PPACA  specifies that group health plans or insurance coverage existing on the date of enactment (March 23, 2010) are not required to comply with certain plan requirements under PPACA. These include, for example, the requirement for coverage of preventive care at no cost to the participant or insured. As explained in the preamble to the IFR, however, PPACA does not address at what point changes to such group health plan or health insurance coverage are significant enough to cause the plan or health insurance coverage to cease to be a grandfathered plan, leaving that question to regulatory guidance.   

The interim final regulations (IFR) {see attached} set out the specific requirements that a group health plan or insurance carrier must comply with in order to maintain status as a “grandfathered” plans. In general, the rules provide that grandfather plans will lose their status if “they choose to make significant changes that reduce benefits or increase costs to consumers”, according to a helpful fact sheet (http://www.healthreform.gov/newsroom/keeping_the_health_plan_you_have.html) issued by the agencies. Specific requirements with respect to these changes are set out in further detail in the IFR. These include rules with respect to changing benefits, employee cost sharing and employer contributions. The regulations also provide a good faith compliance standard and grace period for plans that may have changed their plans subsequent to March 23, 2010, to allow them time to comply.  

This IFR also addresses whether PPACA’s plan requirements apply to retiree-only coverage and whether a delayed effective date applies to plans subject to collectively-bargained agreements (CBA). According to the IFR preamble, the current law exception for certain retiree-only plans is preserved under PPACA and as a result, its reforms do not apply to such plans. The preamble also states that collectively bargained plans, (both insured and self-insured) that are grandfathered plans are subject to the same requirements as other grandfathered plans and are not provided with a delayed effective date for the provisions with which other grandfathered plans must comply. Thus, according to the preamble, the provisions that apply to grandfathered health plans apply to collectively bargained plans before and after termination of the last date of the applicable collective bargaining agreement. 
NBCH staff will participate in a briefing later today regarding the grandfathered plan rules, so we will be following up with additional information and resources.  

 Study Projects Health Care Costs to Rise by 9 Percent Next Year: Health care costs are projected to rise by about 9 percent in 2011, according to an annual report released Monday by PricewaterhouseCoopers Health Research Institute, a private firm that advises business.

The 9 percent increase, however, would be a slight decrease compared to the 9.5 percent growth rate expected in 2010, the report said. The “Behind the Numbers” report also said that employers will continue to shift more of the cost of care onto workers, and employers will seek to make workers more aware of what services and prescription drugs really cost.

For the first time, most American workers should expect a deductible of $400 or more on their health care policies, the report on the nation’s $3 trillion health industry said. It found that 41 percent of employers intend to increase medical cost-sharing such as higher deductibles and co-pays.

The survey was completed during the first quarter of 2010 and participants included 700 U.S. companies in 30 industries. Interviews with health plan actuaries and executives were also conducted.  (Source: Congressional Quarterly, June 15, 2010)

• PricewaterhouseCoopers Study of Medical Costs – 

http://www.pwc.com/us/en/health-industries/publications/behind-the-numbers-medical-cost-trends-2011.jhtml
