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NBCH Health Care Reform Update


President Obama signed the Patient Protection and Affordable Care Act (PPACA) into law on March 23. On March 25, the U.S. Senate approved the Health Care and Education Affordability Reconciliation Act (H.R. 4872), a package of modifications to PPACA.  During Senate debate of the measure, Republicans offered a number of substantive amendments to the bill, but all of them were defeated along party lines. Ultimately, the Senate passed a slightly modified version of the reconciliation bill (H.R. 4872) from the House of Representatives-passed version of March 21, so the House had to vote to pass the measure once again. President Obama signed H.R. 4872 into law on Tuesday, March 30.  This action finalized the new health care reform law, bringing to a close more than a year of legislative debate.
 In the months ahead, NBCH will carefully watch as the regulatory process unfolds to let our membership know of opportunities for public comment.  This is a good way for us to try to have some degree of direct impact on the final outcome of the reform legislation.  We also have established a Health Reform Resources webpage (http://www.nbch.org/Health-Care-Reform-Resources) where we are maintaining material and links to many different reform-related resources which that we have developed internally or have been developed by other stakeholder groups with which NBCH is aligned.  



Recent Health Care Reform Legislative Developments

 Comments on Medical Loss Ratio (MLR) Interim Regs:   As you may recall, MLR interim regulations were issued on April  11, 2010 for public comment as part of the ongoing effort to implement elements of the Patient Protection and Affordable Care Act (PPACA).  Employer groups are hoping the final regulations include a detailed clarification of the rules which constitute MLR calculations, including making it permissible to take into account quality improvement initiatives offered by employer plan sponsors, including wellness programs, disease management programs, fraud, waste and abuse activities and certain health information technology tools.

Under Section 2718 of the Public Health Service Act, as added by PPACA, certain quality measures are permitted to be included in the MLR. The National Association of Insurance Commissioners (NAIC), the official organization of state insurance regulators, is currently developing recommendations  (http://www.naic.org/documents/committees_e_hrsi_hhs_response_mlr_adopted.pdf)  for MLR calculations in response to an April 14 request for information from the U.S. departments of Treasury, Labor and Health and Human Services (HHS).  All of this information and more can be access at: www.irs.gov.
IRS Issues Guidance on Health Care Reform Small Employer Tax Credit:  On May 18, the Internal Revenue Service (IRS) issued Notice 2010-44, providing guidance on a small-employer tax credit included as part of the Patient Protection and Affordable Care Act (PPACA). The notice clarifies that the federal credit will never be reduced because an employer is receiving a state health care subsidy. The tax credit, contained under Section 45R of the Internal Revenue Code, is designed to encourage small employers to offer health coverage for the first time or to maintain coverage they already provide. (The credit is effective for taxable years beginning in 2010 through 2013.)

 Specifically, Notice 2010-44 addresses four primary issues taxpayers raised to the  IRS and the Treasury Department about the small business health care tax credit:

· the effect of state subsidies on the federal credit; 

· how add-on insurance is treated; 

· how to calculate the hours worked by employees; and 

· transition issues. 

 According to the IRS Notice:   

· tax years 2010 to 2013, the maximum credit is 35 percent of premiums paid by eligible small business employers and 25 percent of premiums paid by eligible employers that are tax-exempt organizations. 
· maximum credit goes to smaller employers, those with 10 or fewer full-time equivalent (FTE) employees, paying annual average wages of $25,000 or less.
· the credit is completely phased out for employers that have 25 FTEs or more or that pay average wages of $50,000 per year or more. Because the eligibility rules are based in part on the number of FTEs, not the number of employees, businesses that use part-time help may qualify even if they employ more than 25 individuals.
· eligible small businesses can claim the credit as part of the general business credit starting with the 2010 income tax return they file in 2011. 

More information about the credit, including a

·  step-by-step guide (http://www.irs.gov/pub/irs-utl/3_simple_steps.pdf), and

· answers to frequently asked questions (http://www.irs.gov/newsroom/article/0,,id=220839,00.html)

DOJ Files Response to Suit on Health Reform Law’s Constitutionality: This week the U.S. Department of Justice (DOJ) issued its first response to a lawsuit challenging the constitutionality of the new health care law that opponents are “flatly wrong” to claim the government does not have the authority to require individuals to buy health insurance.

· The department responded to a suit that was filed in U.S. District Court for the Eastern District of Michigan by the Thomas More Law Center, a national public interest law center in Michigan. 
· On March 23, the same day President Obama signed the health care law, the opponents filed the suit on its own behalf and on that of four Michigan residents who do not have private health insurance.  But Justice Department lawyers say that opponents do not have standing to bring a challenge to the law because they filed the suit four years before the law goes into effect, have demonstrated no injury and “merely speculate” the law will harm them once in force.

· Opponents of the law argue that Congress exceeded its constitutional authority in approving the law because it goes beyond regulation of interstate commerce and usurps powers reserved for states and people. The penalty provision essentially is a tax, it says. It also contends the new law forces citizens to fund abortions contrary to the free expression of religion in the First Amendment.  According to the opponent of the law, “There is no enumerated power in the Constitution that permits the federal government to mandate that every American citizen purchase or obtain health care coverage or face a penalty.”  (Source:  CQ HEALTHBEAT NEWS, May 12, 2010)
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