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Health Care Reform Update:  Employer Compliance Summary


Current Status: President Obama signed the Patient Protection and Affordable Care Act (PPACA) into law on March 23. On March 25, the U.S. Senate approved the Health Care and Education Affordability Reconciliation Act (H.R. 4872), a package of modifications to PPACA.  During Senate debate of the measure, Republicans offered a number of substantive amendments to the bill, but all of them were defeated along party lines. Ultimately, the Senate passed a slightly modified version of the reconciliation bill (H.R. 4872) from the House of Representatives-passed version of March 21, so the House had to vote to pass the measure once again. President Obama  signed H.R. 4872 into law on Tuesday, March 30.  This action finalized the new health care reform law, bringing to a close more than a year of legislative debate.  Congress adjourned on Friday, March 26th for a two-week spring break, during which time the Democrats plan an all-out effort to try to sell the package to a very skeptical public
 Implementation & Compliance Issues: With enactment of the PPACA and its companion reconciliation “fix-it” measure, coalitions and their members' employers are understandably anxious to learn how businesses will be affected by the new law.  Specifically, what impact will this federal legislation have on the continued availability, accessibility and cost of providing employee health care benefits.  Everyone seems to be in the same difficult position right now of quickly understanding how to become compliant with the new law. Though, extremely fluid since regulations have yet to be issued, NBCH will continue to work to provide our members and their employer members with timely information and resources. Last week we provided a quick list of the most immediate compliance issues impacting employers within the first year of enactment. The grandfather exemption has important implications for group health plans that were in place at the date of enactment (3-23-10).  As an enhancement to last week’s update, attached is a helpful chart covering the grandfather rule provided by Groom Law Group. In addition, this week we are providing an overview and resources relating to the employer responsibility provisions in the reform bill.  
NBCH will continue to monitor and update this material as more information and resources become available.  We also carefully watch as the regulatory process unfolds to let our membership know of opportunities for public comment.  This is a good way for us to try to have some degree of direct impact on this legislative process and outcome.  

Employer Responsibility Coverage Mandate

We intend to provide more health care reform compliance updates over the weeks and months to come.  The implementation and regulatory process promises to be quite complex so NBCH is fortunate to be a member of the American Benefits Council (ABC) which provides us with access to many helpful resources. The following is an overview of the Employer Responsibility Provisions conference call that ABC hosted on April 1, 2010.  In addition to this detailed overview, the actual presentation slides are available at ABC health care reform web page and they are attached as well - hcr_compliance-emprresp_040110. 

Relative to the employer responsibility issues, the following is a short overview of the basic issues involving two categories of employers with more than 50 full-time employees (This requirement is regardless of whether the plan/s they provide are grandfathered and non-grandfathered) : 

1) Employers with more than 50 full-time employees that do not provide employees with a coverage option are penalized. 

2) Employers with more than 50 full-time employees that provide an unaffordable coverage option are penalized.   

3) Employers are not required to meet the minimum benefit requirements applicable to individual and small group markets.

4) Employers are not required to make minimum contributions to employee premiums, but they have to follow standards to make coverage affordable to employees. 

5) The rules and penalties are only applicable to full-time employees, which is 30 or more hours per week determined on a monthly basis. All part-time and certain seasonal employees are exempt from being counted toward the required 50 + threshold.

*The goal of the employer mandate it to take keep employers with a low-income employee population (under 400% of the federal poverty level –FLP) from burdening the government with providing for the cost of coverage.  

*Note: To satisfy the individual coverage responsibility that is effective 1/1/14, employees can acquire coverage through the following means:  if available, enroll in an employer plan option; if eligible, enroll in a government-sponsored option (Medicare, Medicaid, TriCare, etc.); or enroll in a Health Insurance Exchange option, which will be available in 2014.

Requirements for Employers That Do Not Provide a Coverage Option:

*Assess employers with more than 50 employees that do not offer coverage and have at least one fulltime

employee who receives a premium tax credit or cost-sharing reduction with an annual fee of $2,000 per full-time employee in the workforce, excluding the first 30 employees from the penalty.

*Penalties are calculated and assessed on a monthly basis.  The first 30 full-time employees are exempt. 

*Employers only have to pay these penalties if they have employees utilizing the Exchange option with incomes below 400% of the FLP.  (Effective January 1, 2014)

Requirements for Employers That Do Not Provide an Affordable Coverage Option:

*Employers with more than 50 employees that offer coverage but have at least one full-time employee receiving a premium tax credit or cost-sharing reduction, will pay the lesser of $3,000 for each employee receiving a premium credit or $2,000 for each full-time employee in the workforce. In essence, the affordability penalty is capped at the amount of the penalty if the employer had provided no coverage at all.
*Premiums are considered unaffordable if the employee premium contribution exceeds 9.5% of the employee’s family income; or the actuarial value of the employer provided coverage option is less than 60%.
*Penalties are calculated and assessed on a monthly basis.  The first 30 full-time employees are exempt.

*Employers only have to pay these penalties if they have employees utilizing the Exchange option with incomes below 400% of the FLP. 

*No plan can have a waiting period of more than 90 days. 

*The employer does not determine if an employee is eligible for a premium subsidy or cost-sharing reduction.  The employee applies to the Exchange and receives confirmation of subsidy eligibility.  The Exchange program then reports to the employer regarding related penalties.  (Effective January 1,2014)

“Free-Choice” Vouchers:  

*Exempt employers with 50 or fewer employees from any of the above penalties.

*Require employers that offer coverage to their employees to provide a free choice voucher to employees

with incomes less than 400% FPL whose share of the premium exceeds 8% but is less than 9.8% of their

income and who choose to enroll in a plan in the Exchange. 

*The voucher amount is equal to what the employer would have paid to provide coverage to the employee under the employer’s plan and will be used to offset the premium costs for the plan in which the employee is enrolled. 

*Employers providing free choice vouchers will not be subject to penalties for employees that receive premium credits in the Exchange.

*Credited by the exchange for the cost of any coverage the employee elects. Employer pays the Exchange credit amount. “Excess amounts” are paid to the employee.

*Voucher amounts are excluded from income for the employee and deductible by the employer.

* Employees who receive the voucher do not also qualify for a premium tax credit in an Exchange. There are many unresolved issues around amount employer must contribute and which “plan” to consider for determining if employee cost falls between 8 and 9.8 percent. (Effective January 1, 2014)

Other Responsibilities:

*Automatic Enrollment: Employers with more than 200 employees have to automatically enroll all new full-time employees in employer-sponsored coverage.  They also must provide employees the option to opt out.  There is no effective date but the Secretary of HHS will be issuing guidance so there is no compliance date until guidance is received with an effective date. 
*Annual Reporting to Secretary of Treasury:

1)Whether employer offers minimum essential coverage to full-time employees.

2) Any waiting period for coverage.

3) Monthly premium for lowest cost option in each enrollment category under the plan.

4)Employer’s share of the total allowed cost of benefits provided under the plan.

5) Number of full-time employees during each month.

6) Name, address and TIN of each full-time employee and months they were covered by plan.

-7) “Such other information as the Secretary may require...”

Other  Resources Available for Health Care Reform Compliance- provided by several of ABC’s member law firms:

*       Presentation Slides: Health Care Reform (Courtesy of Miller & Chevalier) <http://www.americanbenefitscouncil.org/documents/hcr_compliance-slides_mc040110.pdf> 
*       Updated Summary of Health Care Reform Legislation (Courtesy of Miller & Chevalier) <http://www.americanbenefitscouncil.org/documents/hcr_summary-millerchevalier_033010.pdf>
*       Presentation Slides: Navigating Health Care Reform (Courtesy of Groom Law Group) <http://www.americanbenefitscouncil.org/documents/hcr_compliance-slides_groom033110.pdf> 
*       Summary of Health Care Reform Legislation, Courtesy of Alston & Bird LLP <http://www.americanbenefitscouncil.org/documents/hcr_summary-alstonbird032310.pdf> 

*   Implementation Timeline, and Reform Impact on Employer & Group Plans Resources (Courtesy of Ropes & Gray) All of these materials are all available at Ropes & Gray Health Reform Resource Center,  http://www.ropesgray.com/healthreformresourcecenter/ 
*The White House has also unveiled a Web site for employers and individuals with information about the new reform law at http://healthreform.gov/. This site includes a section with frequently asked questions <http://healthreform.gov/about/answers.html> .

  
OTHER USEFUL HEALTH CARE REFORM LINKS
Legislative links: 

· H.R. 3590, Patient Protection and Affordable Care Act (PPACA)

http://www.gpo.gov/fdsys/pkg/BILLS-111hr3590ENR/pdf/BILLS-111hr3590ENR.pdf
 

· H.R. 4872, Health Care and Education Reconciliation Act of 2010 (The Reconciliation Act)

http://www.gpo.gov/fdsys/pkg/BILLS-111hr4872EH/pdf/BILLS-111hr4872EH.pdf
The Consumer-Purchaser Disclosure Project:   Developed a summary of delivery and payment reform elements that were included in the legislation. (http://www.healthcaredisclosure.org/docs/files/Disclosure_PPACA_SummaryDeliveryPaymentReform.pdf). 
American Benefits Council (ABC) Resources (www.americanbenefitscouncil.org):

·   Side by Side Comparison Chart http://www.americanbenefitscouncil.org/documents/hcr_sidexside-compchart_022610.pdf
·  Priority Employer Issues Issues

HYPERLINK "http://www.americanbenefitscouncil.org/documents/hcr_priority-issues-president_031010.pdf"
http://www.americanbenefitscouncil.org/documents/hcr_priority-issues-president_031010.pdf
      Kaiser Family Foundation Resources – Implementation Timeline & Comparative Chart

· http://www.kff.org/healthreform/8060.cfm
· http://www.kff.org/healthreform/sidebyside.cfm
       The Commonwealth Fund:

· http://www.commonwealthfund.org/Content/Publications/Other/2010/Timeline-for-Health-Care-Reform-Implementation.aspx
Society for Human Resource Management: A health care reform web page with numerous resources related to employer/employee benefits

· http://www.shrm.org/hrdisciplines/benefits/Articles/Pages/HealthCareReform.aspx
A detailed impact summary related to fully-insured and self-insured group health plans, prepared by the Washington, D.C. based law firm, Alston + Bird LLP, is also now available on the American Benefits Council Web site:  

· http://www.americanbenefitscouncil.org/documents/hcr_summary-alstonbird032310.pdf
Ropes Gray law firm has produced a helpful overview of the new law’s federal tax implications: 
·  http://www.ropesgray.com/healthcaretaxconsequences/
 
 Disclaimer

· Although the PPACA and the companion reconciliation bill have been enacted, few organizations will find a copy of the statutory text particularly helpful since the statute, amendments, and the reconciliation process have generated well over 2,500 pages of material. 
· The law’s implementing “regulations” have not yet been issued. Moreover, regulations will not be issued for some time, and employers/plan sponsors are well advised to wait for the guidance included in regulations prior to making final plan design changes.  
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