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Health Care Reform Update:  Employer Implementation Summary


Current Status: President Obama signed the Patient Protection and Affordable Care Act (PPACA) into law on March 23. On March 25, the U.S. Senate approved the Health Care and Education Affordability Reconciliation Act (H.R. 4872), a package of modifications to PPACA.  During Senate debate of the measure, Republicans offered a number of substantive amendments to the bill, but all of them were defeated along party lines. Ultimately, the Senate passed a slightly modified version of the reconciliation bill (H.R. 4872) from the House of Representatives-passed version of March 21, so the House had to vote to pass the measure once again. President Obama  signed H.R. 4872 into law on Tuesday, March 30.  This action finalized the new health care reform law, bringing to a close more than a year of legislative debate.  Congress adjourned on Friday, March 26th for a two-week spring break, during which time the Democrats plan an all-out effort to try to sell the package to a very skeptical public
 Implementation & Enactment: With enactment of the PPACA and its companion reconciliation “fix-it” measure, coalitions and their members' employers are understandably anxious to learn how businesses will be affected by the new law.  Specifically, what impact will this federal legislation have on the continued availability, accessibility and cost of providing employee health care benefits.  Everyone seems to be in the same difficult position right now of quickly understanding how to become compliant with the new law. Though, extremely fluid since regulations have yet to be issued, below is a basic health reform legislation implementation timeline relating to employer-sponsored health benefits  that may be helpful  with preliminary compliance and benefit design planning.  
We are hopeful that this overview, as well as the links to additional information sources, will provide our members and their employers with useful preliminary direction on what to expect as the new law is enacted and, accordingly, how to ensure benefit plans are compliant. 

NBCH will continue to monitor and update this material as more information and resources become available.  We also carefully watch as the regulatory process unfolds to let our membership know of opportunities for public comment.  This is a good way for us to try to have some degree of direct impact on this legislative process and outcome.

Immediate 2011 Plan Year Issues FOR SELF-INSURED, FULLY INSURED & GRANDFATHERED PLans To help focus attention on the most immediate issues, listed below are the major provisions that apply to insured and self-insured plans, as well as grandfathered plans that most employers will need to address for the 2011 plan year (Note: for plan years starting in October, November or December 2010, these may need to be addressed for the 2010 plan year). 
1) Annual/Lifetime Dollar Limits:  There can be no financial limits on essential benefits starting in 2011.  Essential benefits are the list of benefits required to be covered in the Exchange.  There can be limits on non-essential benefits.  In 2014, HHS Secretary may allow, during the regulatory process, some limits on essential benefits.  (This provision seemingly is retroactive so beneficiaries that reached previous thresholds will be given an opportunity to re-enroll.)

2) No rescission of benefits, except when fraud or intentional misrepresentation has occurred.

3) Coverage of adult children to age 26, but for groups before 1/1/14, not applicable if dependent eligible to enroll in other employer-sponsored coverage but this is difficult to track administratively.   There is no requirement to cover the dependents of covered adult children. The definition of dependent in this legislation supplants all previous dependent definitions, which entailed student, marital status, etc.  

4) No denial of coverage for preexisting conditions if under age 19, though plans can have exclusions after 2024 for those 19 years old and older.

5) Requires employers with more than 200 employees to automatically enroll employees into health insurance plans offered by the employer. Employees may opt out of coverage.  This mandate is technically effective on the date of enactment (3/23/10); but plans/employers are being advised to wait until the regulations are issued since the language states that the requirement is to be administered in accordance with regulations.

6) Early retiree reinsurance program- 90 days after enactment (March 23, 2010) the federal government will reimburse (80%) early retiree claims of $15,000 to $90,000 for non-Medicare eligible retirees age 55 to 64.  Funding and scope is limited for this program and the funds must be applied for by plans for deductibles, copayments, etc.   

7) Plans and employers must provide enrollees with a summary document of benefits.   (Effective 24 months post-enactment)

Grandfathered Status:   This applies to plans in effect at the date of enactment (3/23/10).  This status is effective indefinitely and allows covered plans to add new enrollees and to make some changes to the plan design.  More detailed regulations are expected which may put limits on the extent of changes and benefit redesign to maintain grandfathered status.  Grandfathered plans are exempt from many of the insurance market reform/plan design provisions.

Though, it is important to point out that grandfathered plans still must become compliant with, among other things, the employer mandate provisions, Cadillac Plan  and Medicare Part D tax provisions, as well as limits on FSAs, HSAs  and HRAs.    

 Applicability of 2011 benefit design changes to limited benefit plans (dental, vision and other single benefit plans) and to retiree plans: There’s no specificity in the new law in terms of application of requirement.  Precedent is in section 7 of HIPPA portability provisions of ERISA which indicated that the requirements would not apply to these limited benefits plans.  

2013 Plan Design Changes for Group Plans & Grandfathered Plans

1) FSA plan contribution limited to $2500 annually. 

2) Taxation of employer Medicare Part D retiree drug benefit subsidy.
2014 Plan Design Changes for Group & Grandfathered Plans

1) Employer mandates and enrollment penalties go into effect (coincides with Insurance Exchange program.)

2) Allows an enrollment waiting period of up to 90 days waiting period at the most for group and grandfathered plans.

3) Guaranteed access and renewal.

4) First dollar coverage for preventive care, but only for new plans.

5) Employee wellness program incentive program will permit employers to use rewards or penalties, up to 30 percent of the cost of coverage can be leverage. The amount could go up to 50%. (Currently 20%)

6) Requires 60 day plan change notice in advance of enactment (currently 60 days post-enactment)

2018 Plan Design Changes for Group & Grandfathered Plans

1) Excise tax on high-cost health plan benefits.

(Source: American Benefits Council, Health Care Reform Update Conference Call, Employer Responsibility Issues, Thursday, March 25, 2010)
   
USEFUL HEALTH CARE REFORM LINKS
Legislative links: 
· H.R. 3590, Patient Protection and Affordable Care Act (PPACA)

http://www.gpo.gov/fdsys/pkg/BILLS-111hr3590ENR/pdf/BILLS-111hr3590ENR.pdf
 

· H.R. 4872, Health Care and Education Reconciliation Act of 2010 (The Reconciliation Act)

http://www.gpo.gov/fdsys/pkg/BILLS-111hr4872EH/pdf/BILLS-111hr4872EH.pdf
American Benefits Council (ABC) Resources (www.americanbenefitscouncil.org):

·   Side by Side Comparison Chart http://www.americanbenefitscouncil.org/documents/hcr_sidexside-compchart_022610.pdf
·  Priority Employer Issues Issues

HYPERLINK "http://www.americanbenefitscouncil.org/documents/hcr_priority-issues-president_031010.pdf"
http://www.americanbenefitscouncil.org/documents/hcr_priority-issues-president_031010.pdf
       Kaiser Family Foundation Resources – Implementation Timeline & Comparative Chart

· http://www.kff.org/healthreform/8060.cfm
· http://www.kff.org/healthreform/sidebyside.cfm
Society for Human Resource Management: health care reform web page with numerous resources related to employer/employee benefits

· http://www.shrm.org/hrdisciplines/benefits/Articles/Pages/HealthCareReform.aspx
A detailed impact summary related to fully-insured and self-insured group health plans, prepared by the Washington, D.C. based law firm, Alston + Bird LLP, is also now available on the American Benefits Council Web site:  

· http://www.americanbenefitscouncil.org/documents/hcr_summary-alstonbird032310.pdf
· Attached is an employer impact overview prepared by the benefits-focused law firm of Miller-Chevalier.  This is one of the strongest summaries we have seen so far.  

Ropes Gray law firm has produced a helpful overview of the new law’s federal tax implications: 
·  http://www.ropesgray.com/healthcaretaxconsequences/
 
 Disclaimer

· Although the PPACA and the companion reconciliation bill have been enacted, few organizations will find a copy of the statutory text particularly helpful since the statute, amendments, and the reconciliation process have generated well over 2,500 pages of material. 
· The law’s implementing “regulations” have not yet been issued. Moreover, regulations will not be issued for some time, and employers/plan sponsors are well advised to wait for the guidance included in regulations prior to making final plan design changes.  
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